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SURGICAL ETHICS CHALLENGES
Nonmonetary conflicts of interest
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You are contacted by an internist who reports that his
patient has specifically requested referral to you for place-
ment of a Hickman catheter for home intravenous antibi-
otic administration. The internist explains that Mr A. is an
attorney who represented a former patient in a malpractice
action against you 2 years earlier. The case went to court
and a jury found no malpractice, denying the plaintiff an
award. Mr A. has told the internist that despite losing the
case, he was particularly impressed by your professionalism
and command of information during the trial and would
like you to perform his procedure. You recall that Mr A.
mischaracterized your actions and motivations during the
trial and attempted to confuse and intimidate you on the
witness stand. You concede to yourself that you have bitter
feelings toward him. The proper response to the referring
internist is which of the following?
A. Thank him for the referral and immediately schedule
Mr A. for the procedure.
B. Explain that you have a potential conflict of interest and
suggest another local vascular surgeon who can take
the case.
C. Tell the internist that your schedule is filled for the next
several weeks.
D. Refuse without explanation.
E. Refuse the referral on the grounds that you would
never provide surgery to lawyers who sue doctors.
The best answer is B; the worst is E.
The physician-patient relationship is both fiduciary and
contractual.1 As fiduciaries, physicians are obligated to be
competent, ie, possess expert knowledge and clinical skills
and use their competence primarily to protect and promote
the health-related interests of the patient, making the pur-
suit of self interest in patient care a systematically secondary
consideration.1 The physician-patient relationship is also a
contractual relationship that, except in emergencies, the
physician is free to enter at his or her discretion.2 In
emergencies, the physician’s fiduciary obligation to aid
patients in need overrides the normal contractual options.
It is with respect to their fiduciary role that physicians
can confront and must responsibly manage conflicts of
interest, ie, conflicts between their fiduciary obligations to
their patients and their own self interest.3 In general, phy-
sicians are expected and ethically obligated to manage
conflicts of interest in a manner favorable to patients and
the provision of care, even when some degree of self sacri-
fice is involved. The medical ethics literature has been heavy
with discussions of economic conflicts of interest.4,5 As a
rule, unless the economic sacrifice is intolerable, physicians
are expected to absorb it in the care of patients.
Less attention has been directed to conflicts of interest
that do not involve money and to whether such noneco-
nomic conflicts of interest justify refusing the referral of a
patient with an established need for the kind of care you
provide. Several forms of self interest are in play for the
surgeon in this case. First, although the possibility of com-
plications in a small case like this is minimal, the need for a
Hickman catheter suggests the presence of serious infection
that could result in complications. You may also have a
proper concern that your lingering resentment could con-
sciously or unconsciously influence the quality of care you
provide. You might even be at risk for serious clinical error
by over-compensating and being too meticulous, practic-
ing defensive medicine. In either event, it will be essentially
impossible to treat this as a routine case, and this factor
almost always increases patient risk. The proposed patient
has an established history of interpreting medical compli-
cations as medical malpractice, and you are justified in not
wanting to place yourself in his path.
The attorney’s request for your services may be a con-
ciliatory gesture or an expression of his feelings about the
boundaries between personal and professional behaviors.
He likely views your last encounter as thoroughly profes-
sional and dispassionate, but in the exercise of his profes-
sionalism he has impugned yours, electing to distort and
otherwise misrepresent your ability and your character
without consideration of the pain this has caused you. A
desire to avoid further relationship with the source of such
bitterness is a legitimate manifestation of rational self-
interest.
Is there any reasonable prohibition against acting on
these quite understandable and therefore legitimate forms
of self-interest? The patient’s condition is not emergent, so
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the emergency exception does not apply. Other vascular
surgeons are immediately available in your community to
perform the procedure. Because you have never provided
care to this person, there is no extant fiduciary relationship
that obligates you to him. If there were, you would have to
dispense with considerations of self interest and self protec-
tion—or any element of antipathy or compromised stan-
dards—that could influence your conduct of the proce-
dure. It is justifiable to refuse to perform any medical
procedure when it is not indicated, ie, when it is reliably not
expected to benefit the patient clinically,2,6 but this proce-
dure is clearly indicated. Refusing to accept a patient be-
cause of irrelevant and invidiously discriminatory factors
such as race, gender, religious beliefs, or sexual orientation
is not acceptable,2 but this attorney is not a member of an
oppressed minority, nor are you prejudging him in some
invidiously discriminatory way. The forms of self interest
just described are rational and legitimate. They neither are
harmful to the man in need of care nor do they deprive him
of any right.
Option E would indeed represent an act of invidious
discrimination against a class of persons, because the
grounds invoked are clinically irrelevant. Free-floating and
irrational antagonism toward the plaintiff’s bar is inconsis-
tent with standards for rational self-interest. Option A,
accepting the patient on referral without carefully evaluat-
ing the potential personal conflicts of interest or revealing
them to the referring physician, would be a fatuous denial
of their reality. The argument made thus far justifies refusal
of the referral but does not ethically proscribe its acceptance
if you are so minded, provided you assess your conflicts of
interest and conclude that you have the self mastery to
manage all elements of them. Option C is an unnecessary
fabrication, and it demeans all involved, including yourself.
Option D, refusing without explanation, is rude and could
both embarrass and insult the referring physician. Like
Option C, it suggests that you have given your decision
insufficient thought and are uneasy with it. Your colleague,
his patient, and ultimately you, should know exactly why
you have reached your conclusion.
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